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16 ary by colonr of any authority(where he hath not any in. 
that particular caſe) arreſt or impriſon any man, or cauſe 
to be arreſted or impriſoned, this is againſt this AR,. 
(viz. Magna Charts, cap. 29.)and it y moſt harefull 
when it is done by countenance of Juſtice. 


af Ibid. Pag. 56, 
L exeſt tutifſima caſsis+ 


Ibid. pag. 161. 


Dormiunt aliquando Leges, moriuntur nnnquams. | 
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UMI 


UMI 


(1) 
COMMONERS 


KS OR, | 
__ The Evgliſh-man's Birth-right 


I. H E Subje&s of this Kingdom have ever eſtce- 
 med(amonegſt carthly bleſſings) the greateſt to 
. _ >, bave. confiſted in the-due adminiſtration of 
Juſtice, and therefore have on all occaſions, had re- 
courſe to their Princes for the confirmation, and right 
execution of their Lawes, the undoubted birth-right of 
every Englilkman, the ſureſt anRuary any can take, 
and the ſtrongeſt fortreſle ro protect the weakeſt. ... 
3. This made Aldred, Arch-biſhop of Torke at the 
Coronation of the Conquerour, take a folemne Oath 
of him, (a) That quo jure Angles, quo Frances trattaret, (a) Mall. de 
Andthe people ſtill call for their old. caftomes., the Rane 
Lawcs of S. Edward, and ſuch like, evento the granting 6.g. " 
of Magns charta by ) King Tohn, que ex parte maxima (>) Mar. Par. 
teges amtiquas & regni conſuetudines continebat. And An1215. page 
theſe are thoſe we now call the.Common Law,which.is no *5***** _ 
other rhen (c)the common Cuſtome of the Realme , QED 
which is {cldome at any time (d) changed or taken away ag. - 
without ſome notable damage to the people. /d) Coke Inft. 
- | 3», Qgc'ot-thele ancient Cultomes is, Thar no Free- 22.219 
pe} { England thould be tryed of procecded againſt j.z,, 
per legale judicium perives Wi his Peeres, that 
2 is 


——_C mw. eds + i ed ER 


| (2) 
is, his equals, ſuch who either in reſpe@of his Nobility 
is of the Lords Houſe, orif he be Commoner of ſuch as 
is capable of being of the Houſe of Commons, ar leaſt, 
unleſſe ſome Law have diſabled him. _ {| 

4+ The Originall of this Cuſtome  - England is, for 
ought I know, as Ancient as any+Triall inthis Nation, 

(&) SeeM., No doubt long (ce) before the Conqueſt, and fince thar 

Pryns Plea for time amongſt the Lawes of Henry the Firſt, (which were 

the Lords,p.29 apparently for the moſt part drawn fromthe Cuſtomes 

(f) Leg.H.r. (f) of the Kingdom) we find them ſpeak as an undoubred 

62p-70. cap-37- Maxime, that Unuſquiſq, per pares ſuos judicandus eft, &r 
#juſdem Provincie ,we now lay de Yicineto peregrina vera 

Tudicia modus omnibus ſubmovemw, and in thoſe times a 
man might — whom, and as many as he” would, 

{s)Leg.H.i. (8) Fudices non debent effe niſi ques impetituns elegerit : 

cap. 5. which muſt be underſtood for the tryall by Jury: for 
other Judges (as the chiefe Juftice,8&c.) he might not 
except againſt. . According to this Willram de Brance, 

* Mat. Par. An, 41970 120'8. * affirmed he was ready to ſatisfie the King, 

1208.p.227. ſecundum judicium Curie ſue & Baronum parium meorum, 
ſaith he,which was before Magna Charta, And this Cu- 
ſtome thus antient was at the firſt eſtabliſhing of Magna 

. Charntaconfirmed by exprefle words in the 9 Cu 
and ever fince taken as a great injurie when any hath 
. otheriſe been proceeded againſt. K.Fohnſoon after the 

firſt grant of the Great Charter had recourſe to the P 

- _ +, . againſtrheBarons, who takes notice their tryall ought 

(6) Bpiftta- TO be (h) in curia ſua per pares eorum fſecundim leges op 

nocent.3, apud c0;ſvetudines regni, (i) An.1227.King Hen: the 3.urging 

Mar.Par.p.266 };- brother to deliver a Manner of his to. one Waleran, 

& M.Par.An. The Eartanſiyored; the Manner belonged to him; yet he 

2227.p-337- was readyCurie regte ſubire ſudicinm o Mignatum terre, 

At which the King being very angry;told him, = Ir 

| c 


(3) 

fited inthe refuſal he ſhould leave: the Kingdorie, who 
with great reſolution anſwered, he would not, fone jud;- 
rio Parium _ So An. 1234. one-of the reaſons the 
Earl Mareſchall gives for his taking up-' of armes was, 
that the King had ſeverall times defied him ;-\k) com /c)M. Par An; 
ſeanper Sh he, paratus eſſem incuria,furi parere, gs ſtare 1234. 23.Edit, 
judicio parium meorum. By all which and many more * *_ 
Examples, which for brevity I here omit, ir hath ever 
been held an- undoubted injury.,' when/any:hath been 
proceeded againſt otherwiſe then per Payes, un fuch caſes 
as were of their cognizance. | } 

5. Some of the grounds of 'reaſon (for avoiding all 
pantialityyon which this is built; I ſhall-hercafter touch, 
though I can adde'nothing to thiat/is folcamedly. done 
by oker men: Yert'it will not be here amiſfſe ro ſthew . 
that this ancient and fundamentall: way of procceding, 
hath been never in any kind altered, bat'to tw antollers? 
ble detriment of the Subje&. The cauſevof (making the 
Starute df 3 Hen.7. cap;1- is ſaid; tobefor that ſeues 
yall enormitierin untrue demtanings of Sheriffs:eu making 
of Panels, and other untrae rtturns, little or nothinguoud 


e found; but diwvers\ weve: atmuſs ——_ Dc 7 
And therefore ir _—_— that qerraind ja 2772 
there nated, ſhould upon Bill or Haformation call -befare 
them the ſaid miſdoers,” and examine them, nd; others by 
whom the truth might be knowne, pd to puniſh ſucb'as they 
Jhould find difettive, after the forme andeffeth gf Statutes 
thereof made, & 0, Yet how imollerableabarthber he pro- 
ceedings.Cenſures, Decrees of the Star-chambet _— 
fo the Subjet#, and the meanes $0 introduce.an drbitrer 
powey, every mans memory reachierh. 'zog and the: A 
for aboliſhing it; ſufficiently: deckresa;: 1 20 +» 1 
' Ther H.7.cp.3. _—_— Feaftices of AfiiJe, me 
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UMI 


A) Inf. 2.p. 51. 


(m)Inſt.4. p. 
43+ 


(4) 
of the Peace upon 5 bare tiformation (without any find- 
ing or preſenting by verdit of twelve men) lenmznd 
determine ll offences, &y colour of 'which Ai, ſhaking 
(faith (1) Sir Robert ani) the Fundamentall Law,it is oy 
credible what borreble opprefi ions were committed, gc. 1 
might here remember 31 f.8.cap.8. and the : 348.8. 
cap.23, which altering dar ancient and knowne tryall 
by Jury, were not long lived, being both repealed, the 
LE.3.cap.rz-norcould rhe King boy them work that Re- 
formation he expetted. And whereas iris objeRed, There 
muſt ſomewhere bean Arburary power. 1 gina, ſome 
muſt jadge, whether Laws to be made are for the good 
government of a Common-wealth,&thacs the Parlia- 
_——_— executing of :them |) For: (m) Cue 
leges hrvas nfiire fore nt, now erit liberums arbitrium Jjodicers 


Grapfs, > (porn grins ifiſam judicare de f nrbuing VERT __ 


this impartiall way of 
lticormal mg mir ws, which certaine its —_——— 
bg ed Duke/ſhould; belevell with the loweſt 


I know the chicfeſt Lev 


= b now of late 
when we Star-ehamiber, 8c, there is an 
opinionraifad by ſomeGrandees whoare feared to aime 
{power to ana dmacem oes, that 


we 1k Apa qonoyroo der 


a comms Wales =o Tomy 
and rhar _—_ - Tarr 


of te hath wrix 2 Tract 
and Impriſonin any 


Peeres: or a grom: 


co julie ha Soren, Fi 


(5) 
Commoner, rome. > who refuſe to anſver t6 
them, and by pen defend thei 


ſo (n) doing, as contem- /n) M.Pryns 
ners of their authority, ignorant, Cri Series ll - 


rate [gnoramw's, altogether unacquainted with our Hi- ; 
ſtories and Records, &c. To which I muſt needs ſay,'to 
anſwer once for all) that this is not a fincere way of trea- 
ting the matterin queſtion, tv make the world' beleeve 
there are none bur ſuch as contemne the authority of 
Parliament, ignorant perſons, and the like, which be- 
leeve this : when I dare boldly ſay, of ſuch as have ſtu- 
died, andiunderſtand the queſtion, foure parts of five 
are of that opinion. And himſelfe, pag.45. holds their 
indubirable right of Judicature of Commoners to be but 
in extraordinary caſes of Treafon, Feleny, Treſpaſſe, and 
Miſdemeanors, tryable onely in Parliament which, if he 
ſhall be pleaſed to enumerate, what they are that cannor 
elſewhere be tryed, I ſhall not much differ with him, 
bur that the tryall of ſuch offences might be proper far 
Parliament, bur ſuch 1-confeſſe I know hone; And'to 
makethar crime, which no knowne Law calls 2 crime, 


is againſt the Apoſtles definition of one, Sinne & the. x loh.3.4; 


ow mou Law. It 1s likewiſe-againſt the-Lawes of 
. | 


7. Before I paſle farther,it will notbe amiſſc to agree 
upon the Queſtion , which is net, Whether upon the 
Petition of the Commons , and that paſling-rhe Lords 
Houſe, the K' _ to it,a Commaner may not be 
condemned, irheing indeed then an AQof Parliament , 
ſuch were thoſe of 50 B.3.againft Richard Lions, Wibiews 
'Elliv,&c. which were: confirmed by the King at Elrbaw. 
Neither if the King gn Lords (which I neither affirme, 


nor deny) can cenſure in ſome caſes a man according ro 
| W, 


Tranſgrefies the Law , and: againe, 1 bad not known Rom.7.7, 


(0) 5o Ed.z. 


Au.FI, 


(6) 
Law; doth ittherefore follow the Lords alone can caufe 
a Commoner to be fined,impriſoned, or executed ? It 
being certaine, the King for ratifying any ſuch thing in. 
Parliament, muſt be preſent in his naturall capacity, of 
which there needs no other inſtance then the laſt I men- 
tioned of (0) the 50 E. 3. when the King being ſick, ſent 
for the Lords and Commons to Eltham , which cer- 
tain he had not done, had there been any other prafticed 
way for confirming what he intended to paſle (beſides 
his owne preſence) before the Statute 33 H.8. cap.21.. 
which yer enacts that every law confirmed: in his ab- 
ſence ſhall be both under his Sealc, and ſigned with his 
hand, of which the laſt is certainly perſonall. Neither is 
it the Queſtion, Whether the Lords can a7 nv caſes 
as come into their Houſe;according to the Statute 14 E. 
3. C. 5.Stat.1. or give pg—_ upon a Writ of Error 
ona = legally brought thither, out of the Kings 
" Neither do I impugh, but that their opinion.is of great 
Authority in point of Law every circumſtance rightly 
conſidered, before their delivering of it, of which an un-" 
doubted one 1 conceive to be, the knowing* what the 
Law is; by the:Judges, or other, who beſt underſtand 
the thing in queſtion, for if otherwiſe, it is contrary to 
ſenſe, to-imagine a few. Lords (of whom, not many are 
uſually skilled'in the Lawes,and being our of the Houſe, 


are burlikeother men) 'ſhould within thoſe walls, as. it 


were by inſpiration, be the ſupreame Judicature of the 


(p) Inft.3.pag, Realme. There muſtat the tryall of a Peere beat (p) leaſt 


28,30, pag.29. 


N.12.I3. 


The 4. Febr. 
io4b 


12, of above, who havecver aſſiſting them ſome of the 
Judges ro adviſcthe Lord Steward and them, what the 


27 Ely . kb PRE» >) 17 >} 1 F& be '7 "MC. & ? 4 $1 [ 
there was onely 4. Earls, 1. Viſcount, 18 Barons, The 29 Elf. is Febr. 3. Earles, 
1. Viſcount, 15 Barons, © | 


Law 


( 


Laveis ; who.comming up'to the Houſe of Peeres, m 


dteRrs Joers (who 


ingie/ebap RSA wi T 
elie I could ſhew w 


here the 


7) 


ay 


I org: 0 mach rigs OE f 


inion. of the. wry. not (a) Ror. Pacl.* 


(q) taken; the Jud agar al e Lords was ſoon made 55 Chg 


voidez:; Andan Ot 67, wh ere > Rely Gin 8c aca 


their ſenſ, it remames.L 
- -Buechr Queſtion 15,3 


2bare Information, (for a Triall by Jury 


\I9. > 48. hs. 
Sec ni. 10. 
ether. = res p Y upon 
uſenor, 


omen yr to my knowledge, a fm D King) can 
and Cenſure any Commoner.to bis Dexriment, 

by er.iri his Perſon or Etaze 8... '1 
8. Firſt, \Andghis,] conccive theyrcannot, being not 


certain to be de Yicineto, 


Secondly. Becauſe in point of Life, no Commoner 
canever'Ery a Lord of Parliament, - 
'Thirdly«-Becauſe: the party Accuſed, cannot. chal- 


lenge pot the Lords his: 
Fourt 


Tryexs, &c.: ..... 
y. Becauſe it is expreſly enacted 
that they ſhould never have any power of k 


4 Eds. Jo 
ſo doing, 


which, becauſe: the AR irſelf is not Printed, and is by 


ſome; ſaidto he pnel 


2 Proteſtation.; Iyill therefqre, 


| for the clearing of it, {et down at large.- \\ 4 \ 


(r) Concordia ne trahatur 
in LITE 


"'Ex oft -Genu & accondei]- 
par noſtre Seignieur leRoy, 
& touz les grantz en re 
Parlement, que tout ſoit il 

leditz peres coe juges 


c 
duParlems Er empriſtrent en 


An accord leſt it ſhould be (r Roe Parl. 
ie L 

 drawne i in conſequence. of RB 

tz Kathcring, 


Te P7 feared. and agreed nu, 6, 
by tur Lord. the K ing, and 
all' the great 'men 1n full 
Parliament , that hawever 
the ſaid Peeres as Fudges of 
| Parliament , did undertake 


in 


i the preſence of” our Lord 
the King 14 give antl ren-! 
der the ſaid Fudgemients 
by aſſent of the King wpon 
ome of t ofe who were not 
their __ ah wy A | | 
reaſon of the muraer of our: 
Ft LA, and lefleie 
of him who was ſo neere— 
the Blood Royall, and ſonne 
of a King. That notwith- 
fanding the Peeres that now 
are or hereafter Jhall be 
may be never held nor char- 
ged to give judgement 0n 
other then on their Peeres, 
neither ſhall the- Peeves of 
the Land ever have power 
20 doe it, but ſhall be for e- 
ver diſcharged and quitted 


from the doine of it : CAnd| 


_ that the aforeſaid judgments 
now rendred, ſhall not inthe: 
future be drawne into exam- 
ple, or conſequence, - for the 
charging the | ſaid Pteres 
. hereafter 10judge other then! 
their Peeres' againſt the! 


Lawes of the Land, if the' 


( [4 ) 


by} ce paren 


la preſence noſtre Scign; le 


Roy , afaire &a rendreles 
ditz jugemets par aſſent du 


Roy ſur aucuns de ceux que 
eſt6jent pas lour peres & 
eſon de-mutdre 
de Scig. Liege; 8 deſtruis 
| de celui que-fut fi __ de 
ſank Royall & fitz du Roy 
que pertant les ditz peres q 
ore ſont, ou les peres q' ſer- 
' ront en temps avenir ne {oi- 
ent mes tenuz ne charges a 
rendre jugements ſur autre 
que ſur lur peres ne ace 
faire , mes ayent les 'peres 
de'la' terre poer einz de ce 
pur touz jours ſoient 'dif- 
chargez 8 quites:8& que les 
avantditz jugementz ore 
rendez ne- ſoient tret en en- 
ſample n'en conſequence 
en temps avenir pur'quoy 
les ditz Peres puiſſent eſtre 
charges deſore a juger au- 
tres que Jour peres. contre 
la ley de laterre, 1 autiel 
cas aveine; *que-Dicu' de- 
ſende 11:5: 


Bike caſe ſhould happen,which 
forbid, 


; " , 4 


þ 


(9) 

- 5. Iprofeſſe, for my part; I cannotimagine how it is 

,ollible for any thing oe penned ar an pint 

a plaine Declaration, .what they had done was again 

Law, and a provifton for the future : But, becauſe a 

learned Gentleman hath of late, madeanartificiall Diſ- 

courſe to blinde'the world, and take off the par” 

A@of-Parliament (for ſach-it was) it will be neceſſary 

ro examine what he oppoſeth againſt it. —_ 

I. That this is no Att of Parliament but a bare Proteſtati- #,, 4, — 
on without the Kings, or.Commans A(ſent. | PS 35 
And :yer' it isexpreſly. ſaid to-be. Aﬀented'toby our 

' * Dordthe K ing, and all the grear 'Ones.in fal:Parlia- 
ment: I defire to know, whether any thing can 
paſſe in full Parliamerit, to which the Commons 
are not Parties : For the being but a#are Proteſt a- 
tion, the Title ſhewes the contrary, which calls it an 
Accord, which is , 4 Compad#, an Agreement , not 
of one party that diſſents from others, but of all 
parties concluding together what the Law. is ; ſuch 

- -*a.Compad or Agreementis/a Law,:.) . . 
hat the _— Commons, nor the Cammoners then That the Com 


Fudged, ever demurred or excepted againſt the Lords Fu. jadged: mw 
riſe artion,efyc. _ &— : 


And yer it is plaine it was Aſſented unto by the King 72 _ —_ 
and Lords, &c. I ſhall defire to know of him, whe- their 1gno- 
ther ever any Aﬀentcd to that no man deſired; Cer- rancy, bard | 
tainly ſome exteptcd againſt what-was then done, $;; F. Mamnard, 
themſelves could nor, for they agreed it ſhould be ſo M. Lilurie, & 
no more, it muſt therefore neceſſarily follow, the ker 
Houſe of Commons, or: the Parties themſelves did their owurighe, 
it: and this may ferve, forthat he ſaith a little after, 3: no:to be 

_ that this Proteſtation was, 'meerely voluntary : it heir _—_— 
ſhould ſeeme then the Judgement given b - —_—— 

2 r : 


UMI 


P22. 36. 


(10) | 
#431 Touds: gas nor: volincaridy :abeKinpoverfrulin 
1 2thatht- And rHis Procſt) \fiebeno x fry opraks 
ap ainſt = oper - oC 2nift 5 
2: The Lords; in that, do prefeſſe andjuſtifie their righy 
of blip fldns ho Bark amachs, wielag 1 . jet b 12's 
«- Whith'is notidenyedithe 'King arid- them in. ſome 
"'\cafes; but they doe likewilc profcfle, that it extends 
not to a Commoner; '  } 1 , 
3. That this was that they might not be conſtrained by the 


Kings Command-\(again theirwills) .1 his preſence, fo 


#490 Prem in. ordinary; caſes. of Treaſon or Felon 
£ Fn | Court Sur pr fr rs by yp 
might, and ought to be T| yyed in the Kings Court at Weſt- 
minſter,&c: but onely in ſuch caſes which could not well be 
Tried elſewhere, &c, Thus is in effect wharlic ſayes, 
"Fg whick Tam [forced to defire him to tell me, what 
'© thoſe atiſts are; thatnow cannot well be'Tryed clſe- 
wherez And whether there are now in our Law, 
any” ſuch! caſes as the Canopiſts and. Caſuiſts call 
caſus reſervitti : That cannor be Trycd:byrhe or- 


k 


GE AE... dintfy Jadicatories of rhe Law, butmoſthave re- 


i | 66 batkto the Legiſlative power tobe venkil3- 


red there, ex poſt fafFo, our Law being-nowa better 
” diſputed; & more complear & comprehenſive Law 
then it was in-Edw, 3. Raigni: [This I ſhould be glad 


* =. toknow,Jrom' ſome! tharundlerftand the Fountain 


"4tji4 Reaſon of our Law as wellas rhe Letter. : It is 
certaine, that for above 200. years thete is no ex- 
ample of proceeding againft any Commoner in the 
Houſe of Peers bur-by A@ of: Parhament; during 


 - --- hich-time, there iyas none of chaſe cafes fell our, 
' * that rowlld net well be Tyyed eifewhere, but by Judge- 


mein in the Lords Houſe : Wharſoever:is an of- 


fence, 


'<(21) 
ON Fees," puniſhable by Law; andought tobe /Try- 
'-- ed in His Majeſties ordinary Courts of Juſtice. The 


' Statute of Marlebridge provides, quod tam majores cap. r. 


Guam mmores, juſticians habeant & reerpiant in Curia 
mini Regis : And to think; that any one Houſe, 


"-"10E both (which-are aor(C) a fall Court: without the (VDye:,6.60. 


King) hath power Arbitrarily ro-puniſh one no 
Member of their owne, for that the Law takes not 
notice of to-be: a fault; I know not how well it 


V" agrees 'with the rales of Juſtice; - and how farre 
. - diſtant from that ſo much complained of Arbitrary 


Power, which I ſhall never think, a Court of Par- 
liament will ever defire to have, or exerciſe, whoſe 
juriſdiction the more high and abſolute it is, the 
_**more juſt and honourable ought the proceedings in 
it robe, andto give example of Juſtice toother in- 
feriour Courts, for their being not conſtrained to give 
Fadgements againſt their wills, &c. That is true, but 
1r is likewiſe, thatthey ſhould never have power to 
doc it, andan affirmance whart they had done, was 
* againſtthe Law of the Land. 
4. He affirmes , this Proteftation to have been made 


onely againſt the Lords giving Sentence in Felony and 
Treaſon, and in the Kings owne preſence, who uſually pro- 
wounced Sentence Himelfe, with the Lords aſſent, and did 
nor charge to grve it as hige He did, #0t againſt Senten- 
ting, Fining, and Impr:ſoning any Commoner, for ra:ling 
and libelling againſt thei Perſons, Fuiriſdictions,and Pro- 
ceedings.Cc. 


All this hath no colour out of theRecord, or practice 
of other times and 1t being <certzin, there was then 
Crime bur onely Treaſox mentioned in that A&# 


or Proteftation, as he calls it, why is it not as well 
B 3 to 


. 


(c) Rot. Parl. 
epud Leecſter, 
2 H, F. , 16, 


_and by the Engliſh prove 


(12) 


to bar their giving Judgement againſt a Commo- 


ner in other Cauſes, as Felony ? which himſelf 
confeſſeth it reacheth to «bi lex non diftinguit, nec 


0s debemus diſtinguere. For the S. giving 


Judgement in Parliament with the. Lords Afſent 
I doc confeſle, Judgements thete ought to be, pro- 


.perly and mg y entred as given, (t) Par oſtre 


Seignienr le Roy que eſt earns Fuge en fout7 caſ, 
& par les Seignieurs ſpirituels & temporels ave! 
aſſent de les comes'de laterre,ou a lour petition, nemy 
par les Seignieurs temporelx ſeulement.... That is, [Þ 
our Lord the King, who is Soveraign Judge in al 
Cauſes,and by the Lords Spirituall and Temporall, 
with the Aſſent of the Commons, or at their Peti- 
tion.] But ir doth not follow, that if otherwiſe, 
they are invalid, it being cettaine there be many 
Ju amp cnerally entred as given in the Kings 
preſence by the Lords Spiritual! and Temporall, 
and that not held to be any cauſe of Exception. 
Compare Rot, Parl. apad Leceſt. 2. H.5. ns. 16. 
with Parl. apad Weſtmin. ms. 13. Sce likewiſe the 
J _— againſt the Spencers, 21 KR. 2. 38. 
Rot Part. 


For Lilburnes and Overtons Railing and Libelling 


_ the Perſons and Juriſdiftions of theLords 
or my part I ſhall ſay nothing, having not 
taken upon me to defend thoſe mens Actions, 
whom I neither know,nor their carriages, but their 
Cauſe, and that too, no farther thenas it hath refe- 
rence to the liberty of a Commoner of Englaxd,be- 
ing judged by the Lords. Yet I cannot bur ſay, I 
have heard they have been gun and long ſufferers, 

» we may glve Logjers 
eave 


| (13) 
leave to ſpeak, ſuch being the frailty of humane na- 
rure, that lefa —_— t furor. Neither are they 
alone involved inthe caſe; There is anoble Knight, 
and four grave Aldermen, 'who have been Magi- 
ſtrates in one of the famous Cities of Europe, wo 
allfof them have put out their Proteſtations inPrint, 
which he found perhaps, more difficult to confute, 
then to negleA, 
But for their refufing to Anſwer, and contemning the 
Lords Authority to their faces at the Bax. 
Tothis I muſt needes _—_ for my part, I did never 
| hearthatrefuſing ro Anſwer in a Court,and demur- 
ring to the excelles of any Court, was ever reputed a 
Contempt of the lawfull juriſdidtion of that Court : 
we all remember, when certaine Gentlemen refuſed 
to Anſwer in the Star-chamber,and pleaded againſt 
the Juriſdition of that Court, Yer neither the Ki 
nor the Lords excepted againſt their ſo doing ; A 
in the end; their demurrer was allowed : Itis no 
contempt to affirme a Court hath not Authority 
in an <ſpeciall caſc, that is to be determined by the 
Law,to-which every man is to ſubmit: And in a caſe 
:- of Imprifonment, without any limitation. of time, 
certainely the Law ought be very clear that deprives 
a free-ſubjet of thar liberty, isſo much to be pri- 
\ ſed: And ifa Subje@t may not demurreto the Ju- 
riſdition of any Court, every Court may enlarge 
it's Jurifdiion, and pretend what dormant Rules 
and —_ it pleaſeth, upon all occaſions, and 
become a faction of Tyrants over the People, they 
being diſabled ro defend themſelves from ſuch en- 
croachments, 'and demurre to their Juriſditions 
when they exceede their limits : A Demurrer is a 
Dilatory plea, not a contempt, 10. For 


UMI 


{v) pag.26. 


x) Par!. ap 
mg,zz H,6. 
N.27.&c. 


,H.6. when, 


(14) 


any:;cſta- 
oo pr 


therefore they-are the Judges of them ; But i aqueſti- 
on be of their Priviledges, or it be 'doubtfull whether 
they can 'doe a thing or not. Theiw Judgement is not 
to EE, pag - prides they onroeg it 
not by'l 10n,” but by: Inqunſttion'y and: thetefore 
are bound to certifie themlelves; by all hurdane meancs 
whatſoever, 'of the truth of every citcurnſtance, as by 
hearing the Kings Learned -Councell;; the opinion of 
Judges, Prefidents_of former: Parliatnents, Pracice of 
other Courts:ithelike caſes; and ſuch like.c,;.-- ;:_! 

.. And this was theimanner of their proceedings, i(x) 32 
thongh the Juſtices after fnature deliberation 
had among themſelves, reſolved they ought not to de- 
termine” the Priviledges of the High Court of Parlia- 
ment”; Yer: the: chief Juſtice: ſhewed, the. example of 
other Courts, on 'which they grounded their!Semeence 
according to Law: And-:yet that caſe' was in the point 
of their Speaker, a principall Member of the Commons, 
and of a differenceberween him and | rhie Duke of Tork, 
oneroo!of the Houfe: of Lords. ' Nether may they ex- 
tend their Ptiviſedges fartherthemtho: Law.warrants L - 
W430! CE 2210G9 $3011 2514 15781. WwnIc 


(15) 
which purpoſe there is of late years anotable Preſident, 


(y) Henry Lord Cromwell having an Attachment ſerved (y) toxrnall * 


0% him, out of the Chancery, for not obeying an Injunition 

contrary to the auntient Priviledge and Immunity time ont 
of memory to the Lords of Parliament , whereof the ſaid 
Lord Cromyell prayed remedy : The Lords having ex4- 
wined the caſe in Parliament ,in the prgmngy the Fudges, 
and others the 4 wcens learned Councell; and upon hearing 
of their opinions, it not appearing unto them that the ſaid 
Attachment was warranted by the Common Law, Cuſtome 
of the Realme, or by any Statute or Preſident of the Chan- 
cery, they did order the ſaid Lord Cromwell ſhould be diſ- 
charged from the ſaid Attachment + ct with this provi- 
ſo, That if at any time _ thu Parliament, or hercafier 

in any other Parliament , there ſhall be ſhewed ſufficient 
matter,That by the © weens Prerogative, or by the Common 
Law, or Cuſtume of the Realme, or by any Statute Law, or 
ſufficient Preſident the perſon of any the Lords of Parlia- 
ment in the like caſe is or ought to be attached, or i at- 
tachable, then from thenceforth , that to take place which 
ſhall be ſo ſhewed or warramed, &'s. by whichit is mani- 

feſt the priviledges of the Lords are and muſt be regula- 

ted by Law, and by the opinions of the Judges and 

Lawyers, and the practice of other Courts are to be 

known before any reſolution taken. Andit may be far- 

ther obſerved, that when any of the Houſes have conclu- 

ded on a Priviledge without that mature care, it hath 

not continued ; of which, for the Lords Houſe there is a 


ſtrong Preſident, (z) 15 E4.3. where the Prelates, Earls, /:) Ro.Pad. 
and Barons, affirming with one conſent thar the Peers 5 £4 3-2 7, 
of the land ne deivent eftre areſne7 in meneXen jugement, *** 


þ non en Parlement & pr lour Peres,&c.The Judges op- 


poling.it laſted not long,being _ away, as the yo 
| tc 


.2) Rot. Parl. 
17,Ed.3, M23: 
27. 


(16) 
red Book ſhewsthe ſame year, or certainly (a) the Par: 
liament next following : And for the Houſe of Com- 
mons to ſpeak of later times, that Houſe having ſignified 


(b)Tournal des t© my Lord Keeper , (b) That by the awntient Liberties of 


Comes 27 Eli: 
Feb. 10, 11, 


f c) Rote ?ar l. 


13 Ricea,n.16, 


IF. 


(d) 23 H. 6. 
cap 15, 


that Houſe no Member of it ought to be ſerved with a Sub 
pena ont of Chancery - The Lord Keeper did not 'onely 
refuſe to recall his Sub pena, but told the Meſſengers ſent 
unto him, he ſhould not ſubmit to any opinion of that Houſe 
rouchine their Priviledges, unleſſe they could ſhew the ſame 
t#'bave'been allowed" likewiſe in Chancery. And of the 
fame opinion was Egerton, 39 Eli, Byall which ir is e> 
vident the Law and perpetuall Cuſtome muſt be the 
foundationof all their Priviledpes. 

11. | Neither-the Voting in one or both Houſes a right 
of doing athing, or the having ſomtimes exerciſed what 
they concluded upon, prove it juſtly done, or that they 
have by Law a Priviledge to doe it it ſtood upon, or that 
irought.to be. It is now generally held, No Memher of 
either: Houſe can be Bayle for any before the Lords; 
without leave ofthe Houſe, whereof they are Members : 
(c) yet the 13 Rich.2. the Biſhops of L:zcolne and Noy- 
, undoubtedly of the Lords Houſe, and John de Ne- 
vill, and Lewvell, Members, as it ſeemes of the'Com- 
mons, did Bayle: certain perſons during the. fitting of 
the Parliament. 

There is nopriviledge more certain then that a Mem- 
berof the Houſe of Commons may not on any occa- 
fion- be molefted by Suite: Yet it is clear by the Sta» 
tute (d) 23 Hen. 6, any man may be ſued even. before 
the Judges of Afſize, on a ſuppoſition he was falfly re- 
turned, for'that Statute limits him that ſhall be injured 
to-bring his ation againſt the perſon returned within 
three moneths.: And it is certain ſome Parl.did " laſt 

| above - 


(17) 
above that'time. And (e) the Knight of Devin was pro-'(c) Rot. Parl. 
cceded againſt in the Houſe of Peeres, during his being ** X/#. n-6. 
of the Houſe of Commons. But to ſpeak of later times, *' © | 
who would not conclude it a certaine priviledge of the 
Houſe of Commons, to have called any one of their 
Members ont of the Lords Houſe, and eſpecially the 

Solicitor , they having done it both to Onfes and Po- 
pham,the $8 and 23 £17, Yetattempting it * the 31 £7, * Tournall of 
the Lords refuſed to tranſmit the Solliciter unto them : *** Commons, 
The (f) 2 of Rich. the 2, the Lords afirme, though (*) Ret Pail. 
what was defired by the Commons, had been uſed in oor GR . 
the three laſt Seſſions, yet it was not the Cuſtome of 2 
Parliament. By all which it is manifeſt a thing ſtood up- 
on, ſometimes practiſed and allowed, is not certainly a 
Priviledge of Parliament, or to have been juſtly done, 
if oppoſed, and this goes very farre in anſwering all 
M, Prins Preſidents, of which more hereafter. . 

Laftly, ſaies he, This Proteſtation did not forecloſe the pag. 36, 
Lords inthis, or future Parliaments to give Fudgement 
againſt Commoners in other Caſes of F ih and Treaſon, 
even without Commons. | 

And yet the'A& doth expreſly ſay, That as they 
ſhould not be charged , Ss they ſhould not at all ever 
have power to give LI Fudgement , And their now 
doing it fhould not be drawn into E — the future, 

And thus I have anſwered all his Exceptions againſt. 
this Law. Onely where he makes in ſo few lines two Ex- 
clamations againſt ſach as hold this a Law,and think to 
juſtifie themſelves by it, of ſhewing their nox-ſence rather 
then reaſon and Law their injudiciouſneſſe and folly, rather 
then juſtification, &c. lam forced to teply, a perſon of 
Integfity and Judgement, ought not with ſuch ſharp- 


neſſe raiſe envyagainſt any. that defend themſelves by 
C3 Law. 


(13) 
Law, Nonſence, Folly, and Injudicieuſheſſe are words of 

tion, and that which ſcemes Nonſence to him, may 
be of great weight in others Judgement. Bur if any 
ſhould make an Appeal, whether to affirme (with theſe 
men) this is a Law made in purſuance of the Common 
right of the Realm, and in affirmation of Magna Charta 
is neerer Nonſence then to call that a.Proteſtation (which 
by irs own nature imports ſome diſagreeing) is in plaine 
words tiled an Agreement or nigher Folly, then the af- 
firming that to have paſt without the Kings Concur- 
rence, he is expreſly ſaid to have aſſented unto : or more 
Injudiciows then to think the Commons not to haye been 
parties to what was agreed in full Parliament, or lefle 
Reaſon then to ſay, that Law not to barrethe Lords in 
future, which clearly provides they ſhould never here- 
after haye power to judge a Commoner,I do not know, 
fay, (if any ſhould thus appeal) who copld be met with, 
would not think this Gentlemans Interpretation farrher 
off reaſon, then the very letter of the Law: [nterpretari le 
gem, eft dare rationabilem intelleium five [caſt preci- 


Vide pag, 66. pientis, & precepti. Neither could he any way tearme, 


this raiſing, murmuring, or playing the Bethlebem , thus 
to have his own words, retorted on hitn : for my part, + 
Iam confident the Gentleman would never have alleag- 
ed this Record, and many other Authorities I have met 
with in his workes, had he thought any would have cx- 
amined rhe truth of his ſayings, or had he any other way 
to weaken what muſt of neceflity be inferred from them, 
but by ſuch viperine glofles. And now it will not be 
unfit to ſee this (as it is undoubtedly a Law) how it hath 
been praRiſt onall occafions, in which he is ſo confident 
there is hundreds of Prefidents to the contrary of what 
is pretended by it,viJ, That no man (eſpecially — 
| c 


(r9) 
that right, for if otherwiſe th be thought to have 
rok; tothe Triall,v; loibe? Cf non _—_— 
jura ſubveniunr) being a Commoner ought ever to be 
eryed otherwiſe then by a Jury. 
x2. Firſt, then in the ſame (g) Parliament of £abv. 3. (g)Ror.Parl: 
Whercin this Stature or Declaration of the Law was * ©7326. 
made, Sir Thomas Berkley , Knight, in whoſe Caſtle 
Edw. 2. was deſtroyed, was queſtioned for the ſaid 
Murther, and pleaded nor guilty, and put himſelfupon 
his Comntry, whereupon there wasa Jury ſummonedto 
appear, Coram domino rege in Parliaments ſuo apud Weſt- 
minſter, in Oftabis ſantt1 Hillarii prox' futur. Some two 
moneths after, who found him nor guilty, The Record 
remembers all the Jurors names, and gives the reaſons 
of their Verdi; (and this is the onely Commoner I ever 
read of Tryed by Jury in Parliament,) Which as it 
doth enough prove, the Lords cannot Try a Commo- 
ner, but that his Tryall muſt be by men of his own con- 
dition, per pares, ſo the never being on any occafion ar 
any time after exerciſed, ſhewes it ought to have been 
there, it being certain the King cannot / as here ) fir 
perſonally to Judge any, incaſe of Felony and Trea- 
0 


”. 
In the caſe of the Genoveſa, flaine by one Kirkby, how- 
ever the killing him, was adjudged Treaſon in Parlia- 
ment ; Yetthe proceedings againſt him that did it, was 
inthe Kings Bench, where Kirkby was Trycd by (b) a ©) Ro Pail 
Jury, and found guilty. Term, 3c 
'So likewiſe in that himſelf (i) alleages, 17 Rich. 2. in 3 Xic. —_— 
the caſe of Thomas Talbst, however the King and Lords W o_ 
adjudged the caſe Treafon yer for his Tryall, he ws _ 
onely to render himſelf into the Kings Bench, there to 
' remaintill it ſhould be — par adi du Roy & ſon 
3 


conſetl, 


UMI 


(JJ Rot. Parl, 
5 Hen. 4.n, 958, 
& cap. 6, 


(1) Plea for 
the Lords,p.48 


(20) 
conſer,” how he ſhould be further proceeded againſt, 
which was not in Parhament. 

In breach of Priviledge, they have not heretofore 
took upon them to Judge a Commoner, otherwiſe then 
to ſeek a Law for the puniſhing of him, (k) 5 Hey. 4. 
Richard Cheddre, a meniall Servant of Sir Thomas Brook 
comming to the Parliament, was wounded by one Fohn 
Sallage or Savage, the Commons nor the Lords neyer 
at all goe about the puniſhing the ſaid Savage, but peti- 
tion the King would be pleated to ordein ſuch ſufficient 
remedy as may terrific others,viJ, 1. That if any kill'd 
or murther'd one ſo comming (as an additionall-to what 
he was by Law to ſuffer) he might loſe his hand. 2. But 
if he wounded or beat any, that he ſhould be impriſoned a 
year, and fined tothe King. 3 That His Majeſty would 
abſteine from granting any Pardon without the agreement 
of the Party. But to theſe the King doth not conſent,and 
allowes the offender his Tryall in the Kings Bench, as 
is to be ſeen inthe printed Book. | 

The gentleman (1) cites this Prefident,8 I entreat him 
to peruſe the Roll again, and tell me if there can be poſ- 
fibly one more puncuall againſt the Lords judging a 
Commoner. A ſervant attending a Member comming 
to Parliament is wounded ; The Lords and Commons 
doe not ſo much as attempt ro Try and Cenſure the 
doer of it; and the Judgement given, is by AR of Par- 
liament, leſſe then what both Lords and Commons hold but 


ſufficient : And the Party is allowed his Tryall by Jury, 


in an ordinary Court of Juſtice, 

13. The 28. Hen. 6. The Commons impeached the 
Duke of Suffolk who. waived his Peeres, and the King 
gave Judgement but during the ſitting -of that Parlia- 
ment : The Lords being embleding e Star-chamber 


in 


Cm) 
in (m)) Councell, the 28 of Nowvemb, Will: Talboyes (my Ro, Barl> 
Efquire, and others arrayed with Facks, Salets, Swerds ww HAIECS 
and Glaives, in manner of Warre attempted to have ſlaine | 
one of the Lords of Parliament , and of His Majeſtics 
privy Councell there Aſſembled,” which being onerof 
themoſt odious riots had been ſcenin'the Kings time, 
The Commons then fitting, declare their deteſtation of 
the fact, and impeach the ſaid Talboyes, and deſire he 
may (being then impriſoned in the'[Tower-of Londen) 
remaine there for 12-moneths, and to an{werthe ſame 
in His Majeſties Court in preſence of his Juſtice, but 
the thing deſired, being not alrogether according to the 
courſe of rhe Common-law ( therSubjects undoub- 
red birth-right) was denied by the: King, and: ftopt; 
and no proceedings againſt him in Parliament ever 
thought on. | 
I ſhould be-tedious to repeat the Examples of Mur- 
thers, Riots, Rapes, and other miſdemeanours:complained 
of in Parliament ; and yetthe: Lords not atall attemp- 
ting to Judge the offenders being a Commoner, but To be tranſmir- 
onely to provide a faire Tryall ſhould be had-in tho | 2Y<2ndeo 
Kings Bench, or other ordinary Courts of Common all in theKings 
law againſt him, and ſometimes by Statute, defire to Feb! ma 
increaſe the puniſhment ar the Common-law , which qegce of Sir 
had been yain, had it been in their power Arbitrarily to Feb» Manurd, 
have cenſured the Offender. Such as would ſee themz Þ*4Aermens 
may amongſt others, read Rot.” Parl. 13 Rich. 2.nu; 11+ Litburne,&c. 
11 Heng. nu. 37,38. 11 Hen.6. nu.12.43.. 15 Hen.s6, 
nu. 13,14, 15. 18 Hen. 6. nu.-28.. 23 Hen. 6. nu. 42. 
And'here I thought to'have ended the Preſidents I have 
obſerved in this caſe , bur-that of —— comes 
ſo fit, that though it have been touched by others, for- 
merly, I cannot but ſet it down ſomewhat more _ 
. nto' 


(n/ Rot. Pai! 
$1 craſtino 
Anim. n.45. 


num. 57. 


Rot. Parl. 13 
Rich.2.n.14. 


(22) 
(n) Unto Rich, 2, There was agent complaint in 
Parliament againſt the Major, Baylits, and Cominaltee 
of Cambridge, for ſome — in a late commo- 
rion againſt the Univerſity;the Commons of that Town 
in-their defence, by their Councell plead againſt the 
Juriſdiction of the Court, 2ue ceſte Court x" ent doit 
avoir conifcauce ne Furiſaition + The Lords moved , 
affirme, if they will give no other Anſwer, they will proceed 
againſt them, as men that know not what to ſay. 
- In the end a middle courſe is taken, T - Major and 
Citizens ſubmir themſelves to the Kings Ordinance , 
touching onely their Franchiſes, by vertuc of which 
ſubmiſſion, the King, by the aflent of the Lords, ſeized 
the Franchiſes of the ſaid Town : And in the end, com- 
mitted to the Chancellor and Schollers, the cognizance 
and puniſhment of defaults,in the Afize of Bread, Wine 
and Bcer, and of Fleſh, Fiſh,8c. And the reſt of all the 
Franchiſes beſtowed on the Major and Bayliffes againe ; 
This Ordinance gave no content to the Commonalty 
there, who often moleſted the Schollars, inditing them 
on true, and ſometimes on feined pretences. Where- 
the Chancellor and Schollars,about 7 yeares after, 
framed a Petition to the Parliament againſt them,which 
was ſent down to the Major and Bayliffes of Cambridge, 
commanding them toappear before the King and His 
Councell , the next day after Candlemas, with ſufficient 
inſtrutions and power to Anſwer all things, for the 
Cominalty there,under the Common-ſeal of the Town, 
At which time the Major and Bayliffes came into Par- 
liament, but the Cominalty would not give them Au- 
thority to anſwer for them ; whereupon nothing was 
done, of which contempt there is no queſtion but we 
ſhould have found ſome proſecution in that, Y tome 
Ry. ONOW- 


mY ; oY 
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(655) | 
following Paiſlament, but charnot ſubmitting the Lords 
knew, they had no pon Dy ng 
14. And to ſpeak: ſeri oully, | ; if the Lords may T a 


Commoner, they .may-J any -mans title ro 

Lands, forno Law limiting . ea of their power, 

but that being — it may reach to alt cauſes 

whither@erer Fas will ſtretch4s, and ſo »ftre 
rhe/Subjet: of Fog laidiburh.nordes 

—_ an Eire power; no, not\ih roo tw 'Houlcs; aphanos 

and have therefore moderated Parliaments, that rhey - 

ſhould not ſubvert the Lawes of the eto ms See 1 Han 

by. '& 


cap, 16% "4 Hew,/ 4.74 
itn pe rally rn CO be ode 
in Parliament, as'tharany fhould 'thers, 
of that concerns his-Frankrenemenr. or keredirament, 
VeC+ Rot. Parl. 10 Hen,6; Au 35-1 1 
: Andras there” isnolimicofith wee ory 
rected <by:omg nothing bur thei will; /eirher in: 
c, or putiiſhing of ir; Few Tn Regie of with the 
ommons, may alter the Law, for »b# yon eft lex, non 
ef traaſrefie, Rom. 4.15. 
if they can queſtion and puniſh a ryiity ar their (0) Forteſcu , 
wills, for that is Geicher Malim in ſe, not: 'Mdlun pro. © cap. fol. 35 'b 
hibitum, that is, for thar is no offence either bythe Com: $7.n.6.0.., 
mon or Statute Law, a manimay ſuffer by Fine, Impri- The King thar 
Fonment ; or farther, for that the Lawtakes no notice to wt _ = 


be'an' Offerice ,; which is c to Magn "Charts, bis aft wp 
rpl 29, and a phain change of wire foes 


clntior be otherwiſe alter, 
made but bychoKing, and the three EAates in{0) Pat- rogue the | 
lament. | Law, withoue 
d.'$36 Raringrins ſhowed he Antiquiry;\contirwarie, aq ney; my 
no1:9Oo InCON- ſtates, &c. * 


| (24) 
mconyenlence, if otherwiſe of this Law, Thete remaines 
onely toanſwer ſome preſidents the -Gentleman' hach 
alle _ if the PraQtice had beene alwaycs:othrewiſe z 
of al which, though'I might' affirme'| with: my Lord 
Cooke in' Slades: calc ,: lib. 4. fol;94. that being never 
ueſtioned, nor confirmed by Judgements given when 
the caſe was ſtood upon, they oughit! not to be regarged, 
yet I ſhall ſhew him, not-one of them 45at all to purpoſe, 
(p) Plea for every cinceurhiſtance. conſidered, *Hisfirft then'is, (p\ 7hat 


= _ PS% of JohniHall; who killed the Duke of Gloceſtet at Calice, 


whoſe caſe yet he confeſſeth was not Tryable but in Parlia- 
ment. | 

-.16; Whetherthe:King 8& Lords bad not cognizance of 
the /faA ofa Commoncrio-hainous, not Tryable by the 
oo I ry =_ = is 4 pan wil = now 
1 H.4.c.14 diſpute; Fheng ng abſolutely taken away by (q) Sratur. 
TY Belides. I am not ſatisfied, this was not by AQ of Parlia- 
ment with the _— conſent;y for at the endrof the 
Roll, they, thadk the Kitig for his:juſt Judgement, who, 
yet never is read torhaveſhewed ir unto them, (as-indeed 
it was not then uſuall.) But Iſhall aske the Gentleman 
whether he will juſtifie all the proccedings inthat Cauſe, 
as ſtanding: with the, Common: Juſtice of the Realme. 
| Certainly n-wouyld bermewby: many thought very hard, 

for apcrſoniin cuſtody to. be firſt examined privatel 
upon his own.Oath toaccuſe himſelf, and then withour 
being further proceeded with by Law,to have the Judge- 
.» mendin effeR,, of a Traitor, for killing a Perſon appa; 
.. | ently; notwithin,the Sratute- of 25 Zdw. 3, doubrleſſe 
| * (fofarre-asis,appeares 'tome) this may be one of thoſe 
(r) Cook Inſtit, Preſidents, whereof Sir Edward (r) Cooke aufereat 6bi- 
4-P&-37- - = Yie fiptreftc 0s HOrqe filenmon tees ; Of which 

oy ( 
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. '(s5) 
opinion the Commons 'it ſcemes were,-who, however 
they let it then paſſe, (he not pleading the priviledge of 
o-Opmadoncr ) yer took care it: ſhould not be ſ0- any 


(more. And itis obſervable that they'defire no ſuety () Rot Part. 


Accufation ſhould be received in Parliament, but in His 
Majeſties other Courts, Come ad = fait & uſe anci- 
ennement en. temps de vos tres nobles progenitors, oc. 
Which affirmation is indeed, as much as is ſtood upon, 
v7.) That'it was not the: uſe*to try: a Commoner an 
Parliament. | | | 


1H, 4. 1. 144 


I'7. His ſecond proof, (t) I Hen. 4. ##.79. Where the. (t) Rot. Parl. 


Commons affirme Fudgements in Parliament pertaine one+: 
ly to the King and Lords, &c; You OE ceces 
ſage in his book, pag. 37 'ahd M. Lylbarnes; called lic 
Lawes fuherall, pag. 16. and ſets-in. the Margint nora, 
and pag. 38. That it is fo full 'and puncuall-a Par- 
liamentary deciſion, as is uncapeble of iany-anſwer:or 
evaſion. \ 1 70106) on Hed 9950 C7 20053) 
. To this, if I ſhould anſwer, thatir was no AR of Par- 
liament, and therefore bindeth not in ſucceſſion, nor is 
now by Conſequence of any force , Ifollowed noleſſe 


I H. 4.0.79 


Lawyer then Sir Edward Cooke, but Iconfeſle, tharpaſs Cooke Ingir; 4. 
ſage ſeemes to me a Declaration of what of right, did 2*s 23+ 


in any Parliament belong to the Lords and Commons, 
and therefore to be more then temporary. I ſhall there- 
fore ſay, that this Preſident-muſt extend. onely to ſuch 
things, which were of the cogniſcance of the Parlia- 
ment, and proper for that Judicature, not of things did 
no way at all appertain unto that Court, Rot. Payl. 
13 Rich. 2. zu. 10. after hearing avery long caſe, the 
Record notes, 7 ſembla as Seignieurs du Parlement que 
la dite petition u' eftoit pas Jones ds Perlement ein7 

2 que 


» © 4 © 
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» | ( (26) 
la mutient engeelle compris dent efte tryepariacome 
ley. Cettainly they ſeeme not-to have been Judges in 
at caſe, nor in gnother Petition, Rev. Parl. 16 Rreb. 2. 
ws 32-iTo which: the Anſwer. is, Swert 4 Roy purce que 
coffe petition w' eſt pas petition del Purlement, Rot Parl. 
10 Hew,6. nu. 35. The Commons aftirme matters tou- 
ching a mans Inheritance, arenot examinable in Parlia- 
ment, and: 32 Hey, 6,; wu. 27c'a Preſident himfelf te- 
members,” p47 51+: iscxprely ſaid, Actions: at Com- 
mon-law be net determined in the High Court of Parlid- 
eu By all which itis manifeſt, thoſe words that Judge- 
ments. perteine to the. King. .and Lords, muſt beunder- 
frobd of ſuch things whoſe decifion' is proper and pers 
teive Jegally onely ro. The Pathamen, ſuch: was that, 
27 Hen, 6. nw. 18. touching placing the Lords in 
Pxliament, and that was given 1 Hes.4. in Parliament 
againſt} the, King bimſclt,:of which the Commons 
ſceme to have had no knowledge, 1 Hen. 4. x: 145; 
which, when the like:came again 1n queſtion, Ror. Parl, 
39 Hen, 6. ww. 12 in the caic of the Title of the Duke 
of Tack ;; The Lords in Parkament charge the Judges 
Plp-M adnſe teiching it, who the 20 'of 'Otober 
Anſwer 1 That thry were the Kings Fuftices to de+ 
temine matters im Edw, between party and party ; That 
this was chove the Law, end paſſed their Learning, that 
tha deciſion of it perteined t0:the Lords of the Kings blood, 
and the Pacrage of the Leave, and therefore they defired 
HM be exevſed: of gruing: Canncell in that matter ; Now 
indecd in ſuch caſes I ſhall not deny, bat the King 
and chey may-be _— Yet whatever that privt- 
ledges, in: judging, when they make a Law to binde 
the Subject, "concerning! any thing of that \nature 


ro 
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% / (27) 
tothat the Commons are parties, as well as the Lords, 
See 7 Hen, 4. cap, 2. 25 Hen. 8, cap. 223. 28 Hen, 8, 
cap. 7. 35 Hen. 8.04p..1, 


118. To his'next picfident 0617 Rich. 2. 2, 20,21. pag, 38; 


touching The: Talbots conſpiring the death's of the 
Dukes of Lexcaſter and Gloceſter, 1 have Anſwered be- 
fore, nu. 12, Thatirt was by the Lords onely referred to 
the Common-layw. 


19. His nest preſident is that of the Earl of Nor- pag, 39. 


thumberland, 5 Hen. 4. uu. 12. which being no Com- 
moner, is nothing to the purpoſe, as himſelf confef- 
ſcth, page 29. and page 41. OQnely touching the Prote- 
ſtation of the Lords, ir is apparent, they then had an 
opinion, the King would haye tryed him a Lord by the 
Judges, without Te who were * Peeres - wings 
the Ki iving Judgement againſt Henry and Thomas 
Percy, he well knowes there was no perſein then] , 
or brought into Judgement, onely an opinion of the 

King and Lords: delivered upon a deſire of the 4rch-. 
biſhop of Camterbury : who conceived himſelf and the 
Duke of Tork in: ſome ſufpition of having adhered to 
Hotſþzr, and the Earl of Worcefter, whom the Earl of 
Nerthumberland (then newly cleared by them) did free, 
from having had any complyance with them. Yet 
ſo as the King and Lords did afftirme the warre formerly 
raifed by them FRE held | Treaſon, = indeed 
judgeing no man, livering an-opinton, that a War 
rai 2 by two, whereof one was flaine in Fight, che 
other beheaded the next day at Shrewesbury, ſhould 
be held Treaſon , of which there was little que- 


ſtion. 


i Hs next Prefident is that of eee; 41, 42, 
w 
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(28) 
which, though Thave anſwered before, #s. 15. in the 
caſe of Hall, their offences having been commirted be- 
yond the Seas, and therefore not Tryable by an ordina- 
ry way in Englaxd, and now taken away by Statute : 
Yet it is apparent, that Judgement was an Act of Par- 
liament, paſling at the requeſt of the Commons, by the 
aſſent of the Lords, and ſtopt till the King could be in- 
formed. | | | 
120, His nextis, that of Alice Perers, againſt whom 
Fudgement of Baniſhment, and forfeiture of Land, was 
given by the Lords without the King or Commons. This 
15 the onely Preſident that hath moſt colour of truth, 
and to his purpoſe in all his Book : And whether ſhe a 
20qan that laboured 'then under the publique hate, for 
er many leud carriages , might not have ſomewhat 
. acted againſt her, not fit robe obſerved art other rimes 

(v) Rot. Parl- | cannot tell, it appearing (w)by record, the Law (on 
| GORor Pal, Which thar Judgement was grounded) (x) of thc 50E4. 3. 
5oEdw.z.r.45 did paſſe without ever calling her to anſwer. But for 

* part, Idoe affirme this was an a& of Parliament, 

(y) Rot. Pal. That the King was party tothe Judgement, is (y)clear 
: Kib.-1-43+ by ww. 4.3. Et eſt t intention du R & des Seignieurs, & 
ore ordeigne7 .& aſſentu7 en meſme le Parlement, &c, 

The Queſtion then is, of the Commons, of whom 

there appeares nothing in the Roll; but if there be 

nor, it doth not follow-they did not aſſent unto it, and 

ſo made it acomplear At. Many things doubtleſle, 

paſt formerly in Parliaments, which are not found Re- 

corded ; And ſome Statutes to this day Lawes, are no 

where enrolled, of which ſee Sir Edward Cooke, Inſtit. 4. 

ag. 51, But for the Commons being parties to this 

ens it is ſo certaine as Walſingham, — 
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(295 - "uh 
lived. relares, it was expreſly attheir purſuite. (2) 7» eo /.) wb. 
Parlamento iſaies he, fr ah a—_— Cum _ fits, Gy 98. 
de la Mare, &c,— hit itaque reſumentes petitiones ſuas -_ 
eo loco quo privs dimiſerant,tmſtiterant pro banuitione 1lljus 
Alicie Peres, &c.—— que quamvi plures ex dominis & 
omnes legis peritos Anglie . pecuniacorrupiſſet, — Dili- 
gentia tamen & ſapiemis predittorum militum ore ſus 
convitta proſcribitur, ompibrus banks ol mobilibus o& 1m- 
mobilibus ; fiſce Regio judicates , which relation agree- 
ing with the Record in every thing , but where it is 
more. full, there can be no doubt of the truth: of 
it, nor that+this was other then, an A of Parlia- 
ment: ' - , | 

21: The next Preſident is of fome who: delivered pig; 433 
Burbugh'Cafttle in Rich. 2. time, but this he inſiſts not 
#pon, as.indeed it makes not to the purpoſe, and may re- 
_ the ſame. anſwer, Hal, Weſton and Gomenw before 
-: But :for Sir Themas Mortimer and Sir John Cobham it 
is certaine, the-Commons did not onely, Impeachthem, 
but joyned-with the King and: Lords in all things concer- 
ned them. | Infomuch! asrhoughy the Lords had Accu- 
ſed in_that Parliament ſeverall-Lords; Yet the'Com- 
mons in Parliament (a) Impeached and joyned in /:) Ror. plici. 
whatſoever was done againſt any Commoner ; So ——— 
that nothing paſt but by the concurrence of the King 
and the three Eſtates, which is an A of Parliar 
ments... i; © reoke” a, 
22. For the Fining and Impriſoning of Walter Sibel paz 43- 
of London, for (b){landering the Earl of Oxford, that 
is true, but before they did ſo, the ſaid Sibel,. gratiz eg” 
dimini Regis khnmiliter ſe (wbmiſit,, and. refaſed to proſe- 
LOO cute 
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{d) Rot Parl. 


4-p. 3 Edw.3. 
Coro, 161, 


cute his accuſation againſt the Eerl;-upon whoſe ſub-! 


(zo) 


miſſion: this: Sentence .2S that re.of Cam-: 
3 On ny | WL WY _ ly al TRE 
23. For that of John Cavendifb\(c)'\acculing 31+. 


Kings Agents in adminiſtrazion of-Juſtice, Finc any man: 
as ae to them, but in doing ſo, muſt proceed 
after an ordinary courſe of Law z and therefore, cither 
that Record. of 7 Rich, 2. is itnperfeR;''or it was done 
as the former, upon Caverd:ſhes ſubmiſſion, who did: 


in part deny his firſt Accuſation' of the Chancellor 


himſelf,turning it onely on his Clark. And for the Lords 
Fining-a -Commoner, I am confident, there never. was 
any one penny paid, unleffe yoluntarily, of any ſfumme 
ſo impoſed by them, though perhaps they may at ſome 
time have attempred the doing it, which I doc the'ta- 
ther aſſure my ſelf of, becauſe the Houfe of Paeres ha- 
ving an intent really to puniſh by (d) Fine, certain Men 


32 6. 11-46. ters of their own Houſe, for ligently attending there; 
(e) Cook Inftit. Ort 


(a (e) thing certainly proper ir cogniſcanceythiey 
attempted no meanes to lay fo ſmall'a ſumme as an 
100}, on an Arch-biſhop, and Duke an 100 markes, 
on every Biſhop and Earle, cxcepting three, and four- 

pounds on every Abbot and Barron,” but by AQ 
of Parliament , nor to levy. it but by expreſly pro- 
viding in that AR, thoſe ſummes ſhould be raiſed 
on their lands, and goods by proceffe out of the Ex+ 


: Chequer : From whence T- cannot - but" inferre that 


if they would not venture" conceiving it wok * 


. (31) 
Rood:upon) '2bo Fining 2 Lord for-a defaul- puniſh- 


abler:.by vote Lords Hou, bu yA 
n 00 —_ —_—_ 
ag are they alone ng Low left = 
| — dr Fmt... Inp'P SS 
erhey 


the-kvocds, fnchi caſe had | 
CRSIDIDY _ 


fone pin oth =. Roe. Parl, 
reerie, doth; hoegfeir © Fryy Kang 
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ſunt que ſs in judicium vocentar fieri non debent. .'Bes 

ſides; I am act fatisfied;” bur the and His Coun- 

cell {which ROBE can deny the Lords: be) might 

og joys 12: Bris 2. op his:com- 

"WAS, : 


many. ale: be ignorant! of their! _ 
know = ne 
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; (32) 
af; © Prefidens ht mentions, hfveever veer 
rence; 7 canch © acl erat doneby IS © 
ps In exchutones] 1s mol wad yd hy pn: bo] 


' Another? Prefidgng: iT have! met: wich; is;That lit x 
(k) Stat. 2. Peares by (h) 6 Rich. 2. cap. 1, p V5 pccy” ny hand. op. 
of High 


6 Rich. 2. cap. 1. 

tacd were rags 1148s. any a al; 
by Exaa 00h Padledce=odap 

rene nr 
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ds white ent 

nas tele bande m the Ba paigom T rofties 

dit; i r1vere; falcon and; nu hae recs e6"the 
padvn graned):whichodbith appear inci e'(Rbl1b; 

adv. peclnke Arraagking/;civhadh 15nd here - Found 


uit. SEK kb in ares winks! wit ng wi) 
- here: mip :now-be' cxpebd* ehar I (peak 
what It£4 Gubjed. ſhould: 4 oppreſt! by: an ag | 
' Snoterwe afcther Landa, .howths is b 55 eo berpe 
n6> daker eſſe culefrtiiss, Faſt auw, :andfov an 7 Con 
For! -exccedimy!;rheir 
Satilte. (i:In rhe" like; caſe a \ lodibitien 
+ Su your out of the Kings Bench, lies ; though: 
LT ;that-remedy} Com- 
pre nc Armani ſup 41 er 0 3:41 7, with 'the- 
Weſley, thob. 185 q2#); &07:Buraks being 'a Supe. 
= utwrranrrinyn ch thers wilt. 
ou! tarve;.amd) in what Senſe- 
[acolat 6 HaooChantcsPutameny 


(33) 

which I intend not at this time to- enter into, but will 

conclude, oq_——_y_ that true adviſe of Maſter 

Prinne ;, That who fhall ſo ſuffer, ſhall have the com- 

fort of a good Conſcience to ſupport him ,, and God, no 

_ will in his good time ſome meanes to re- 
cye him. | 


FINIS. 


E nx 4 Tn p 2 
Pige 2: line 2.r.4 Commoner. ibid. 1.11, r. qui & in mary. adde, 
* Lcg-He1.c.31. ibid. 1.28. r.per partes. pq. 4.7. Sir 4. ibid. I. 16, dele- 
ipſum 8. de, read ,oportchit judicare ſecnduon ipſas p. 1 1.4-penult.r.no crime. p.1 5; 
|. 23.dele by. 8 lin.antepenult.r.. p, 18.1.22.c.r9ling. p.19.l.20.r. ought 15... 
p.21..penult.r.hath been, p.22.1.1.r. Prints Rich. 2. 


